Joſiah Thwaits, the Son of James, ) PE OE „ 0 
tze Son of William Thwaits, > Appel. John Deye, Reſpond. 
by Dorothy hs Mother, : „ 1 5 x 
The ſaid Reſpondent's C ASE. 


Fat the ſaid William Thwaits, having by the Jointure he made to his Wife, provided for the ſaid James his eldeſt Son, and being aſ- 
- ſured, that his Mother-in-law, Mrs. Lymbrey, would, as in truth ſhe did give the ſaid James all or the greateſt part of her Eſtate. 
purchaſed the Mannor of Berner's Roothing in Eſſex, with intent to, and accordingly he did by Leaſe and Releaſe ſettle the ſame up- | 
on (having no other way to provide for) Thomas his ſecond Son and Frances his eldeſt Daughter and their Heirs, for want of an: 
Appointment by him to be made to other Uſes, and with a Power of Revocation to be made by Deed in Writing. | | 
The ſaid Thomas dying without Iſſue, and his ſaid Sitter Frances being thereby intituled to the ſaid Eſtate, and marrying with this Reſpon- 
dent and the Words Frances, Daughter, ] being razed out of the ſaid Releaſe, and the Words [the ſaid James, elde t Son, ] inſerted therein. 
cloſe and in a huddled abbreviated manner, in the room and ſtead of the ſaid Words, [ Frances, Daughter, ] after the Execution of the ſame Deed: 
5 Ibis Reſpondent and his ſaid Wife, not having the Cuſtody of the ſaid Deeds, and not knowing how otherwiſe to come by the ſame. Ex- _ 
Trin Term, 1682. hibited their Bill in Equity, in the Court of Exchequer, againſt the ſaid James Thwaits, and Strut and Heath his Guardians, who kept and con- 
. Cealed the ſaid Deeds, and refuſed to produce the ſame, to diſcover the ſaid Settlement, Razure and Alteration, and to be relieyed. 
Whereto the ſaid Strut and Heath, inſtead of diſcovering the ſaid Razure, refuſed to Anſwer, and therefore Demurred. | 
After Witneſſes were examined on both ſides, the Cauſe-was heard, and the Court making their Decree, the ſaid Razure being fully pro- 
ved to be made after the Sealing the ſaid Deeds, the Council of the ſaid James, for delay, prayed a Tryal at Law; 'whereupon a Tryal 
was directed to try, by a Special Jury of Gentlemen, whether the ſaid Razure was made after the Execution. of the ſaid Deeds; which Tryal 
was had at the Bar of the ſaid Court, and the Verdict was, Ther the ſaid Razure was made after the Sealing the ſaid Deeds, and accordingly a De- 
cree was made thereupon. Jonathan Ball, one of the ſaid Fames's Witneſſes was convicted of Perjury, and ſtood in the Pillory for the Evi- 
dence he gave in the ſaid Cauſe for the ſaid James; and the ſaid James or his faid Guardians never complained of the ſaid Verdict or Decree, 


nor never moved the ſaid Conrt of Exchequer for a new Tryal. 3 El 1 | | 
The Reſpondent and his ſaid Wife, being in Poſſeſſion of the Premiſſes, under the ſaid Verdict and Decree, mortgaged the ſame to the 


Lady Bridgman for 2000 l. which, with about Ten Years Intereſt at leaſt, is now due and unpaid. _ | | 
| | It appears by the ſaid Petition and the Petitioner's now printed Caſe, that the Petitioner's Grand-mother proved the Will of the faid William 
| Eh her Husband, and conſequenrly this Reſpondent could not afterwards conceal it when the ſaid Razure was tryed in the Exchequer. 
Anguſt, 1680, It appears by the ſaid Will of the ſaid William Thwaits, that the ſaid James was not to have any part of the ſaid Mannor, in caſe the ſaid 
1 55 Thomas had not died; and, in Caſe of his deceaſe, he was to have but 100 /. per Annum, paying 1000 l. to his two Siſters; and that the little 
Farm purchaſed of Chevely is given to the Reſpondent's ſaid Wife, and the Heirs of her Body; and for want of ſuch Heirs to return to the 
faid Thomas; and the ſaid 100 J. per Annum given thereby to the ſaid Thomas, in caſe of his deceaſe, to Return to the ſaid James; ſo that the 
Word Return there, is no Argumentone way or other, and cannot there ſignifie any more than to remain, be or go to or to ſuch effect; and 
therefore the ſaid James and his Truſtees and Council would not bring in and ſet up the ſaid Will in the ſaid Cauſe in the Exchequer, but de- 
clared the ſame void, and would not ſtand by the ſame, tho? this Reſpondent, who was a Stranger to, and never knew, the ſaid Wiliam, would 
and offered to ſtand by the ſaid Will. | | 5 bo 
Had the Petitioner's Father ſtood by the ſaid Will, he and his Siſters would have had a fair Proviſion, and none of the faid Monies would 
have been expended or borrowed ; and whoever was the occaſion of expending the ſame, in Conſcience ought to pay the fame, at leaſt the 
_ fame ought to be paid out of his Eſtate. | 1 1 55 | 1 1 
It is in proof, that two Deeds (which undoubtedly were the ſaid two Deeds in Queſtion) were left with Mrs. Welch by the ſaid William,; 
and that the ſaid Limbrey fetched them away about a Week after; and conſequently they could not be left with the faid Heath the ſame Day 
they were ſealed: And the ſaid Lymbrey and Strut, who were all for James's Intereſt, whatever came of the other Children, after the ſaid 
' _ Tymbreyhadgotten the ſaid Deeds in her poſſeſſion, as aforefaid, might get the faid Razure made, and then might deliver the ſaid Deeds 
folded up to the ſaid Villiam, who might thereupon deliver the ſame to the ſaid Heath Razed, | „„ 3 
James had time enough before he went to India, about ſix Years, to have had a new Trial after he had Liberty to do it, by Order of this 
Honourable Houſe, if he thought fit, but he only, preſently after the making the ſaid Order, brought an Ejectment, contrary to the intent of 
the ſaid Order, hoping thereby to have hindred this Reſpondent of the Benefit of eo his Depoſitions ; but the ſaid James being ſtopt in 
the ſaid Ejectment, never further proceeded for Trial of the Razure, but ſtept upon it till he died, being ſatisfied that the ſaid Razure was 


fully proved, and the ſame never would have been again tried, had not the Lady Rridgman prefſed them to it. 1 7 
"ThE ald ady Bridgman her I ruitees took upon them the oh cond My of the laſt Hearing in this Honourable Houſe, and alſo the ſaid laſt 


Trial, and would not ſuffer this Reſpondent to have any ſhare of the ſaid Management, nor let this Reſpondent ſee their Briefs affirming their 
' Intereſt in the ſaid Eſtate was the greateſt, and that this Reſpondent ſhould nate at any Chargs thereabeut, and ſo this Reſpondent had no 
Councel nor any body for him, neither was he preſent at, neither did he bad dete Fthe Day of the ſaid laſt Hearing, neither 
had he any Councel or any body for him at the ſaid laſt Trial, and the ſaid Lady Bridgman her Truſtees have miſmanaged the ſaid Cauſe in 
not having all this Reſpondents Depoſitions read, nor proving this Reſpondent impoffęſſign of the premiſſes when the ſaid Mortgage was 
made, nor any part of the ſaid Mortgage-money lent, tho' my Lord chief Baron at the faid laſt Trial, called for ſuch Proof, and conſenting to. 
the reading the ſaid William's Will, when the ſame was not read at the ig of tne, hg erden Fe not having the latter part thereof 
read when the other part thereof was read, and by not having ſuch par ef explained as was read, and by not opening one Word of the 
ſaid Ball or his Perjury. | | 5 | Ae 0 2 Fa 15 | | | 
For as much as this Reſpondent had no Coſts for the former Trial, nor Decree or Proceedings thereto the Petitioner who ſtands in his Fa- 
ther's Place, and ought to do all that his Father ought to have done, he claiming what his Father claimed in this Caſe, ought. to pay the Re- 
ſpondent Coſts for his ſaid Verdict and Decree, and proceedings thereto and Monies expended thereabout. „ | 
This Reſpondent further for reaſon ſhews, that he did not conceal the ſaid William Thwaits Will, becauſe he with the Conſent and Renun- 
ciation of the ſaid James his ſaid Truſtees, took Letters of Adminiſtration of the Goods of the ſaid Wiliam not adminiſtred by his ſaid - 
Wife; which plainly ſhews, that they were apprized of the ſame Will, and might have ſet it up afterwards in the Suit in the Exchequer if 


& 


they had thought fit. VVV F | 
als are chargeable, and with ſubmiſſion, in this Caſe and at this time of the Day uſeleſs, as the. Proofs are; and this Cauſe having 


1 
ber f about twenty Vears, and it being about ten Vears ſince the ſaid James lodged his Appeal in this honourable Houſe, and more 
than the Value of the ſaid Eſtate is expended through the ſaid James's means, therefore high time to put an end to this Matter. | 

| But if your Lordſhips ſhall think fit that further Tryals be had, this Reſpondent prays your Lordſhips Order, that the Eady Bridzmar's- : 
Mortgage and this Roſpondent's Depoſitions be read, i Ent „„ | 
Should the faid Lady Bridgman have another Tryal, let her try it at her own Coſts, and this Reſpondent not be anſwerable for Coſts; for 
that if ſhe mannage it as ſhe did the laſt, this Reſpondent will be thereby excluded (as it is feared) and loſe his Intereſt in the ſaid Eſtate, 
and be involved with the Covenants in the Mortgage, inſtead of having a Portion with his Wife. ot IR 
Hitherto this Reſpondent depended on the Lady Bridgmar's management, and ſo this Reſpondent's Cafe was never fully opened. | 
But now the whole Truth being before your Lordſhips, the ſame, as this Reſpondent humbly conceives, intitles your Lordſhips to affirms * 
the ſaid Decree, and order this Reſpondent his Coſts. Or : HL : F 
I ̃ be laſt Verdict is againſt all Proof, and only grounded on Heath's Evidence, which is only belief, and without any reaſon for ſuch belief, 
that he had the ſaid Deeds the lane oo the ſame were ſealed, which is contradicted by Mrs. Welch her Evidence, who was a particular Ac- - 
quaintance and School-fellow of the ſaid Fraxces the Wife of the ſaid Wiliam Thwaits, : : 15 
For that there is none other, or ever was, or ever can be, (as the Caſe is) any other Evidence as to the ſaid Razure, but the ſaid Deed itſelf, 
is the Draught thereof, the Councel that drew it; the Clark that Engroſed it, and all the Witneſſes to it, and a-Gegtleman that afterwards faw- » 
it; who all prove that the ſaid Razure was made after the ſealing the faid Deed, upon which the ſaid firſt. Verdict and Decree thereupon is 


8 Andꝭ the laſt Verdict is againſt all this Proof, and without any manner of Proof to ground the fame, and this Reſpondent cannot deviſe for 
what Reaſon the ſame was made, unleſs this Reſpondents ſaid Wife, who eloped from this Reſpondent about five Years ſince, and hath taken 


15 June, 1683. 


2. | 
very ill Courſes, made A plications for the ſame, which this Reſpondent hath heard ſhe hath done. _ | ; FR 
N That tis, with Submiſſion, in the Power of this Honourable Houſe, as this Caſe is, to order the Reſpondent his Monies, expended thro' 
N the Petitioners Father's. wilful means, and the ſaid Mortgage-money ſecured, by giving Judgment on the whole matter, and affirming the 
: ſaid Degree. NE | 1 . Pe 
8 And therefore, and for that, there is ſufficient Proof before your Lordfvips, . whereof your Lordſbips are Judges, 10 ground and warrant the Afirming tis 
4% ud Decree, and ordering this Reſpondent his Coſts. „„ 5 
; | 155 This Reſpondent humbly prays that the ſaid Decree be affirmed, and this Reſpondent may have his Col. 
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